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Upcoming WTO Ministerial: A Failure for the World in the Making
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on Next Steps and the Need for a New Agenda
WHO:
Jane Kelsey, Professor of Law, University of Auckland, New Zealand (see Why the Joint Statement Initiatives Lack Legal Legitimacy in the WTO) (22 June 2021) and (Investment Facilitation Joint Statement Initiative: No home in the WTO) (September 2021)


Kinda Mohamadieh, Senior Researcher, Third World Network, Lebanon (see WHAT’S COOKING FOR MC12? Two processes that could reshape the WTO in the interest of the most powerful) (14 November 2021)

Adam Wolfenden, Pacific Network on Globalization, Fiji (see PANG assessment of November Fisheries Chairs Text (276/Rev2). (18 November 2021) 


Ranja Sengupta, Third World Network, India (see Agricultural negotiations for MC12: A factsheet for developing countries) (13 November 2021)


Sangeeta Shashikant, Third World Network, UK (see Open letter to WTO Director General and all WTO Members Against the Sham "Walker Process" and in Favor of the TRIPS Waiver)  (19 November 2021)

Moderator: Deborah James, Our World Is Not for Sale (OWINFS) global network.

Thank you all for joining us here today. My name is Deborah James and I facilitate the global Our World Is Not for Sale network of trade unions, development groups, farmers and fisherfolk, public health, and other public interest advocacy organizations worldwide in the global North and South fighting the current model of corporate globalization embodied in global trading system and especially the WTO. OWINFS members are committed to a sustainable, socially just, democratic and accountable multilateral trading system. 
www.ourworldisnotforsale.net. We have long advocated for a fundamental transformation, or WTO Turnaround: New Multilateral Trade Rules for People-Centered Shared Prosperity and Sustainable Development (2021): which you can see along with its 206 endorsers including major global union federations, and other social movements representing more than 200 million members, at  https://www.ourworldisnotforsale.net/2021_WTO-Turnaround.
Most reports on the upcoming 12th Ministerial Meeting of the World Trade Organization (WTO MC12) focus on the WTO’s efforts to save its own legitimacy amidst its self-imposed crisis of increased irrelevance. WTO proponents are attempting to achieve this mirage by ramming through - under conditions of vaccine apartheid which the institution’s rules enforce - a three-pronged strategy: 

· the sham so-called “Walker process” as the WTO’s response to COVID-19, which will NOT end the pandemic but is just more business-as-usual trade liberalization and represents an attempt to cover up the WTO’s failure to agree to a TRIPS waiver which would allow countries to end the pandemic; 

· new Fisheries Subsidies disciplines that contradict the mandate of the Sustainable Development Goals (SDGs) to include special and differential treatment (SDT) at the core of the new disciplines;

· and by abrogating the WTO’s fundamental mandate, which is of a multilateral organization, by paving the way for the legitimization of WTO-illegal “Joint Statement Initiative” plurilaterals, and by imposing a new process of WTO “reform” which would open the path to abolish development flexibilities in the WTO, without which developing countries never would have agreed to the WTO’s founding in the first place. 
Instead, the world needs the WTO to turn around its agenda, and to focus instead on:

· removing WTO barriers to ending the pandemic, by agreeing to the waiver on Trade-Related Aspects of Intellectual Property Rules (TRIPS) on COVID-19 related treatments, diagnostics, and vaccines;

· preserving and expanding SDT in the Fisheries Subsidies negotiations, as well as throughout the WTO generally, as mandated by the 2001 Doha mandate; 

· removing WTO barriers to food security by finding a permanent solution to public stockholding, as agreed in the mandate from 2013; 

· and many other changes to existing WTO rules. 
Today we have an amazing group of experts most of whom have been following and analyzing the WTO for their entire adult lives, from New Zealand, India, Fiji, Lebanon, and the UK, on this entire range of WTO negotiations, to provide expert briefing as well as civil society views on the above negotiations. 

Before we start, I want to be sure to bring to your attention that members of OWINFS just issued a Call to postpone the MC12. 
https://ourworldisnotforsale.net/2021_R_postpone_MC12
The institution whose rules enforce vaccine apartheid is trying to hold a conference under conditions of vaccine apartheid - without first resolving that apartheid by agreeing to the waiver. Ministers from many WTO members will not be able to attend - even when their biggest economic activities are on the table - becuase of Covid-related travel disruptions. Delegates with certain vaccines will be able to enter the WTO freely, while others will have to queue for regular testing. Many delegates are from countries without access to vaccines, so the health risks - not to mention potential cost of quarantine - may be too great. Given these circumstances, the Director-General's decision to go ahead with this conference is illegitimate. The waiver can be agreed without a Ministerial, at a regular General Council meeting in Geneva.

That’s why over 130 CSOs sent a letter on November 23 calling for the conference to be postponed, and for members to focus fully on agreeing to the waiver. The letter points out that “the WTO claims to be a consensus based organisation. The decision to hold a Ministerial when some Ministers are unable to attend will ensure that any decisions taken in this context will lack any pretence of legitimacy.” 
Also pleased to bring to your attention the Global Call to Action: WTO Waiver now to end the pandemic. https://rethinktrade.org/toolkit/wto-ministerial-global-call-to-action/ Protests in the lead up to the Ministerial around the global in favor of a strong TRIPS waiver NOW to end the pandemic. This is endorsed by MAJOR organizations like the International Trade Union Confederation, Oxfam, Amnesty International, Public Services International, the People’s Health Movement, the People’s Vaccine Alliance, Universities Allied for Essential Medicine, Health Action International, MSF, Greenpeace, and national groups like the Norwegian Trade Campaign, 11.11.11 in Belgium, Fairwatch Italy, the European Citizen’s Initiative, the Citizens Trade Campaign in the US, Global Justice Now in the UK, the Australian Fair Trade and Investment Network, Indonesia for Global Justice, Public Eye in Switzerland, and many many more.
Mobilizations in 24 cities thus far and more coming in: 

7 in US (Atlanta, Boston, Chicago, New York, Portland, San Francisco, Washington DC);

Buenos Aires, Argentina; Toronto, Canada; Melbourne and Sydney, Australia; Jakarta, Indonesia; Islamabad, Pakistan; 

EU: Vienna, Austria; Paris, France; Dublin, Ireland; Belfast, Northern Ireland; Barcelona, Bilbao, Madrid, and Valencia in Spain; Cape Town, SA; Geneva, Switzerland; and London, UK. 
Many of us will also be participating with local Geneva-based organizations in the protests on November 30th in Geneva: https://nov30noprofitoncovid.com/english/
Before I turn to our panel, I must say a final word, about the repression of Civil society at this Ministerial. The WTO has always been driven by corporate interests; of all international agencies, it is the one which most marginalizes the voices of civil society representing all other communities affected by its decisions. But even seasoned WTO experts have been taken aback by the increasing repression of civil society at this year’s Ministerial. Traditionally, CSOs are allowed four people per delegation at the WTO during Ministerials - but the new Director-General has limited it to one. She has also taken the unprecedented step abolished the NGO Center. Public health advocates are now being told they cannot even hold signs calling for the waiver, in front of the WTO - in clear violation of their freedom of speech rights. 
Please allow me to turn to our distinguished expert panel. We will hear from each speaker in turn, and there will be time for your questions at the end. 

WHO:


Sangeeta Shashikant, internationally recognized expert on intellectual property and development,  Third World Network, (see Open letter to WTO Director General and all WTO Members Against the Sham "Walker Process" and in Favor of the TRIPS Waiver)  (19 November 2021) https://ourworldisnotforsale.net/2021_L_Walker_Process
One week to the Ministerial, official COVID 19 death toll is 5m but it’s a gross underestimation. The economists predict that the actual toll is approximately 17m or more people around the world that have died as a result of the pandemic. Every day there is a delay of access to vaccines, diagnostics, therapeutics, more people are dying and developing countries and LDCs are disproportionately impacted by this inequitable access. It is also estimated that unless we do something very urgent and concrete more than 200 milliom additional cases are expected until Dec 2022 and many many millions more are hospitalized and continue to die every day. What we need is urgent action to address supply constraints and equitable access – timely availability and affordability of vaccines, diagnostics, therapeutics and other COVID 19 products. WE need to scale up and diversify production. We need to leverage global production capacity. 
This is the background to the proposal by India and South Africa calling to a waiver from certain provisions of the TRIPS Agreement. They submitted this TRIPS Waiver proposal last October and there have been many meetings where this proposal has actually been discussed. It has generated huge global support, supported by a majority of the WTO membership, it is co-sponsored by 64 WTO members. It is important because medical products for COVID 19 are protected by different categories of intellectual property, it could be patents, copyright, trade secret. Eg if we look at the vaccines there are patents on different aspects of vaccine production, the know how is protected by trade secret. These are all IP monopolies. WE are talking about leveraging global production capacity, these monopolies have to be lifted. So one would think that WTO would actually be focused on trying to find a resolution to the WTO TRIPS waiver, because it is opposed by a number of developed countries, in particular the EU, UK, Switzerland and Norway, so we should be focusing all our efforts on removing barriers so that production globally can be scaled up. 
Instead what has happened in the WTO in the last few months, Ambassador Walker from New Zealand was asked to facilitate a process on WTO’s response to COVID 19. He came up with a text. The text made no mention of TRIPS waiver proposal that is actually being discussed as they said that this is being discussed in another council of the WTO. How can WTO’s response be credible in the absence of TRIPS waiver proposal? Many WTO members have been stressing that a General Council decision on the TRISP Waiver proposal is absolutely central to any WTO response to COVID 19. They have repeatedly said there cannot be credible outcome on COVID 19 response without a meaningful outcome on TRISP Waiver proposal. India had proposed a preamble in the Walker text which actually took note of a possible GC decision on the TRIPS Waiver proposal, another group of developing countries submitted another document JOB/GC/278 that also proposed a substantive para recalling the TRIPS Waiver proposal and affirming the GC decision on the TRIPS Waiver proposal but also other proposals stressing the need to address IP barriers to access technology and know how to accelerate the scale up of production and supply. But what we see is that the latest text of Walker has totally sidelined the TRIPS waiver issue. It has an empty placeholder in its preamble. Ambassador Walker has out forward a text totally on his own responsibility, sidelining the various many proposals that developing countries have made and this is after the co-sponsors or group of developing countries have made very clear during the discussion of the GC that any process on WTO’s response to COVID 19 has to be member driven, transparent, inclusive, and it should allow as much time as necessary to achieve the desired result leading to MC12 They have also mentioned that without a meaningful TRIPS Waiver proposal and an effective IP component there will be no possibility to harvest a crefible WTO response to the pandemic. Despite this call by a group of developing countries, their issues are being sidelined. The TRIPS Waiver proposal which has to be central to the WTO’s response is nowhere to be seen in that discussion. Yesterday the EU that has been very much opposed to the TRIPS Waiver proposal said that it could look on a targeted waiver on compulsory license. We believe this not to be sufficient because the EU’s plan is to continue to maintain some of the most problematic aspects of the CL mechanism for export. What we really need at this point is for manufacturers to have greater freedom to operate by waiving   the exclusive rights of the patent holder by waiving the obligations to enforce IP, by waiving the obligations to protect undisclosed info. 
Finally, this waiver has received huge global support including by 86 jurists’ opinion states that to actively oppose, block or otherwise inhibit international consensus at the WTO in respect of the waiver must be understood as contravening the obligations to respect and fulfill human rights. The Sec Gen of the International Commission of Jurists have said that international law requires state to stop impeding the TRIPS Waiver and instead ensure global health solidarity in access to COVID 19 vaccine and therapeutics. When the COVID 19 pandemic started there were a lot of assurances of global solidarity and I think we are at a stage where if we really want to bring an end to the pandemic and to limit the disastrous social and economic impacts of the pandemic especially in developing countries and for us to lift IP barriers to access and to adopt the TRIPS Waiver proposal. 

DEBORAH JAMES

The proposal to waive certain provisions of TRIPS in the WTO to resolve COVID-19 has the support of the global health community - almost every international health agency has supported it - numerous former heads of state and Nobel laureates, academics, researchers, EU parliamentarians, Members of the US Congress, as well as civil society organizations (CSOs), and multiple trade union federations (ITUC, PSI, and ITF) representing more than 200 million members around the world. It is factually incorrect to falsely portray this as “some” countries or just “South Africa and India” when it has 64 co-sponsors and over 100 countries have voiced support in the WTO - the vast majority of members in the WTO - while only the EU, UK, Switzerland, and Norway are in opposition, and are increasingly isolated in their recalcitrance. 
Walker process - In reality proponents are appropriating the death and suffering of millions from Covid-19 to promote their wish-list of WTO expansion and draw attention away from the WTO’s legacy of failures.

Jane Kelsey, Professor of Law, University of Auckland, New Zealand. She is a well-recognized international expert on trade in services (see Why the Joint Statement Initiatives Lack Legal Legitimacy in the WTO) https://ourworldisnotforsale.net/2021/Kelsey_JSI_legitimacy.pdf (22 June 2021) 
and (Investment Facilitation Joint Statement Initiative: No home in the WTO) (September 2021) https://ourworldisnotforsale.net/investment;  Certification of GATS schedules and the plurilateral reference paper on services domestic regulation; (November 2021);  https://twn.my/title2/briefing_papers/twn/GATS%20certification%20TWNBP%20Nov%202021%20Kelsey.pdf
Briefing note on Services Domestic Regulation JSI text of 27 September 2021 (INF/SDR/1)
https://twn.my/title2/briefing_papers/twn/Domestic%20regulation%20TWNBP%20Oct%202021%20Kelsey.pdf
https://ourworldisnotforsale.net/services
I want to start with a bit of historical context because we need to understand the current plurilateral breakaway negos within this historical context. All 3 core functions of the WTO have broken down. Focus on the negotiating elements of WTO’s functions. If we think back over time, from 1995 onwards, the negotiating function has never quite got off the ground. There was the debacle in Seattle in 1999 and then in DOHA in 2001 where promises of a development round were made by developing country support to launching a new round. But the development promises were never fulfilled. Why did the DOHA round breakdown? Because powerful countries were used to making the rules and there were larger numbers of developing countries now who were prepared to hold the line and so no new issues were being negotiated until the development promises a rebalancing what had been accepted in the Uruguay round was completed.

We started to hear in academic circles and in the fringes of discussions, concerns about risks of losing control mainly blamed on consensus decision making and on the problems of multilateralism when you had an increasing no of developing countries in the WTO. In the lead up to the last ministerial meeting we heard a lot of academic noise starting to happen in journals and conferences and think tanks including a number of WTO officials and former delegates especially from the US. When we got to the MC11 in Buenos Aires, it was very clear there was a major push underway not simply to park the DOHA round which had been affectively paralysed for a number of years but there were a series of coordinated announcements of plurilateral negotiations either being launched or proposed to be launched which became known as the Joint Statement Initiatives or JSIs. They focused in 3 key areas: electronic commerce, domestic regulation of services and investment facilitation. There were also some others such as micro, small medium enterprises, much more of a cosmetic balancing of the agenda. 

What is wrong about this JSI process? There are problems if you look internally in the WTO’s rules about all 3 of them. Ecommerce and dom reg of services are already subjects of mandates that make negos on those issues either conditional in the case of dom reg of services or are exploratory without a commitment to begin negos in the case of ecommerce. Those mandates have tasked particular committees or bodies in the WTO with those responsibilities. Setting up alternative plurilateral processes that by pass those mandates and those WTO bodies creates an exceptionally problematic precedent internally about groups of breakaway countries wanting to set up their own processes irrespective of the WTO rules. Ironic that the key players who are pushing the JSIs are generally the most vociferous of the global rules based system. They just set aside the WTO’s own rules when it suits them.
So Ecommerce and Domestic regulation of services already had established non-negotiating mandates. Investment Facilitation was even more problematic. Ever since 1996 ministerial in Singapore, there had been attempts to launch negos bringing in investment into the WTO and they had been rejected. And the Cancun ministerial in 2003 when there was no agreed outcome, this had been a major issue. We then have the July 2004 General Council (GC) package that basically said no discussion about negotiating the topic of investment until the DOHA round is concluded and the DOHA round is still formally alive. 
Not only is there no mandate, there is a negative mandate. 

There is a claim that is being made by the proponents of the JSIs that you do not need a mandate to negotiate. That is actually incorrect. Incorrect statements are repeated so often that they have become a bit of a mantra and assumed to be correct especially when they come from former senior WTO officials like Hamid Mamdouh in particular. The analysis that Deborah referred showed clearly that you need under Article 3.2 of the Marrakesh Agreement to have a mandate for negotiations either under the existing agreements or if there are new issues by the Ministerial Conference. 

Ecommerce is the most significant in terms of potential impact. Largely imported from the TPPA, subsequently the CPTPP. Which has been replicated in a number of bilateral and regional agreements albeit with RCEP increasingly contested as to how much policy space this should be in the rules that were initially developed TPPA that were designed that big tech is not regulated anywhere in the world. In the Ecommerce they have been able to agree on low hanging fruits such as electronic signatures and paperless trading, But the key issues such as control over data where data can be stored, where data can be transferred to, access to  source codes and algorithms, anticompetitive practices or abuses of human rights and labour rights, requirements to use domestic content, tech transfer and security exceptions are all major, unresolved issues. Those I talk to think very unlikely to have agreement even by the next MC. 
Dom Reg of services is less dramatic but includes quite far reaching new rules in relation to how governments can regulate their services. When we look at GATS its sweep is enormous as it deals with measures affecting trade and services including by foreign investment or cross border supply of services. And in the era of servicification of everything including agriculture and mining and fisheries and the entire supply chain and logistics and so on. Particular concerns about DR is that firstly they are making new rules. They are not particular to specific services. They are making new rules in the GATS that belong in part 2 of the GATS and making new rules in part 2 requires an amendment by the members on the basis of consensus. There is no consensus so they are trying to smuggle them in through services schedules of individual countries which is a total abuse of the purpose of schedules. They impose restrictions on how governments can administer services. Importantly in the name of transparency they seek to guarantee corporate influence of foreign companies over the way that services are administered, there are costly compliance obligations, limits on fees that can be applied. Most of these are already in place in richer countries. So they will not have to do anything to comply with this. Developing countries may have transition periods but they are the ones who are going to have to do more. LDCs may have more leeway but still are under pressure to voluntary adopt these disciplines. 
Investment Facilitation – there is a negative mandate on investment. IF applies to all investments, services and goods. It is proposed by some to have an asset based definition. If we are talking about facilitating investment it is unclear why that is being proposed unless there is a hidden agenda. Again guarantees of corporate influence over proposed new investment measures in terms of the processes of investment, not the actual thresholds for eg, still extremely important lobbying opportunities for MNCs to ensure that the rules operate in their favour and in ways that facilitate their ease of investment. Weighted towards MNCs. The idea that this is going to genuinely assist developing countries, investors and especially SMEs in other countries is rather fanciful. The only special and differential treatment here is longer compliance periods to do the same things that developed countries are already doing and the possibility of some resourcing on terms agreed by donors.
These 3 mechanisms that are being proposed are an attempt to claw back control over decision making about rule within the WTO. 
Conclude with points on issues and problems:

Clearly a political strategy and developed over a number of years. It has no legal legitimacy in terms of mandate or the ways it might be adopted. Hamid Mamdouh who has been the champion of using schedules  to adopt these has admitted recently that investment facilitation cannot be implemented in the WTO under its current processes. Those illegalities have been ignored there has been attempt to develop a momentum under the JSIs without anyone asking these questions. Allowed the old draw-makers to seek to remake the WTO in ways that they control and it has serious consequence of excluding issues that would normally have been part of trade offs in a multilateral round that are of crucial importance to the global south. It has redefined development in ways that actually require developing countries to meet the standards of developed countries which have happened over time. Which in the case of Dom Reg is very problematic. It brings in and empowers corporations to influence the domestic sovereign decisions of member states. JSIs are problematic in the WTO because they have not been able to gain a level of consensus that us necessary to comply with Marrakesh agreement rules. There is quiet recognition that IF cannot be adopted into the WTO. There are major disagreements on the core issues in ecommerce. Services Dom Reg has become the stalking horse to show that this can be a means of WTO reform. Hence the focus on that in the MC12. In the process of doing this the advocates of JSI, inside and outside of the WTO, have  abandoned any pretence of multilateralism, any pretence of commitment to consensus decision making and have exposed again the power politics of the WTO as morally, ethically and ideologically bankrupt. 

Kinda Mohamadieh, Senior Researcher, Third World Network, Lebanon (see WHAT’S COOKING FOR MC12? Two processes that could reshape the WTO in the interest of the most powerful) 
https://twn.my/title2/briefing_papers/MC12/briefings/WTO%20reform%20&%20WTO%20pandemic%20response%20TWNBP%20MC12.pdf 
(14 November 2021);  Plurilateral Initiatives and Their Interaction with WTO Rules; 
https://www.twn.my/title/tnd/td44.htm
 and Scope of an Investment Facilitation Framework: Implications for Its Developmental Claim
https://twn.my/title2/briefing_papers/investment_facilitation_series/Scope%20of%20IFF%20TWNIF%20Jul%202020%20Mohamadieh.pdf
Process on WTO response to the pandemic and to the heated discussion on WTO Reform, a lot hidden in it including a lot related to what Jane has talked about in terms of changing the negotiating function of the WTO and the rules of decision making at the WTO. 
In terms of the Walker process or the process in relation to the response to the pandemic you have heard from Sangeeta that this process has consistently sidelined the TRIPS Waiver and from the point at which Ambassador Walker took over more focused on promoting ideas that seek more liberalisation and regulatory constraints on what governments can actually do. The process he set up from the start was in small group configuration. Most of WTO members were left out of discussion. Such process we know from the history of how WTO processes have evolved, such process is designed to put pressure on the rest of the membership, who are not in the room negotiating, to accept the outcome which comes at the last moment even if it does not reflect their interest and undermine their historical demands at the WTO. This process has meant that the countries negotiating had to push themselves in the room to fight for the right to participate, even though we know that in the WTO the rules should guarantee the right to full and effective participation of every member. The facilitator, back in early October, without proper consultation due to the skewed process that he had set in place, had produced a draft text on the ministerial declaration in response to the pandemic with almost no brackets and proposed as basis for the way forward. The main elements of the text was basically pushing trade facilitation beyond what is required from developing countries and LDCs according to the agreement of trade facilitation. It was pushing regulatory co-herence in ways that would undermine the flexibilities available to developing countries and LDCs and also limit their regulatory space. It was promoting services liberalisation as an answer to the pandemic, also undermining flexibilities available under the WTO rules pertaining to the use of export restrictions. We have seen that pandemic has shown when demand exceeds supply, developing countries and LDCs particularly will be outbid by developed countries which can afford to pay much higher prices and in such context these countries (developing and LDCs), have a special need to utilise…given the  limited policy tools available to them Unlike developed countries with the level of fiscal and monetary space that they have and tools that they have. In addition the Walker text was trying to push a very expansive and notification regime that will further put pressure on developing countries in implementing their trade policies and on top of that was trying to open the door wider for the private sectors influence on WTO processes, and agenda setting by extensive references to “stakeholders” in his text. The notion of stakeholders is not familiar under WTO rules. WE do not  have it under the Marrakesh Agreement establishing the WTO.  The rules are focused on the members as this is a member driven organisation. But we have seen in preparation for MC12, the notion of stakeholders is appearing under the Walker process and under the draft ministerial declaration. This push would undermine the fundamental nature of the organisation as being member driven and it also would contradict what the rules of Marrakesh state with regard to how the WTO Secretariat should operate and where it should focus its attention. It should not basically on the private sector and not on big business. 
IN late October as Sangeeta has said , a group of developing countries, Pakistan, Egypt, Tunisia, South Africa, Sri Lanka, Uganda, Venezuela and India have oushed back on the process that Ambassador walker has set in place. They introduced proposals stressing the TRIPS Waiver, stressing the need to deal with IP barriers, food security issues, economic resilience and policy space issues. They were able to open up the process and take it back to a more member driven process. But two days ago we see the facilitator repeatedly putting out his text despite all the constructive and negotiations that were taking place, again sidelining the member negos and dropping all the food security proposals of the developing countries except for preambular language, but not really meaningful in terms of the operation and meaningful for countries, dropping the references to economic resilience issues of developing countries and LDCs, dropping the references to the need to deal with IP barriers, dropping references to policy space of developing countries and LDCs. What’s left in his text remains undermining the flexibilities in several areas  currently available to developing countries and LDCs under the current rules. So now developing countries and LDCs have to fight again to put issues back on the table. Instead of benefitting from member driven, inclusive member driven process, this has been a sham process and a shameful process in the history of the WTO ministerials. 
The heated debate about WTO Reform. Multiple references in the discussions now on the draft ministerial declaration pertaining to more work on WTO Reform. There is a major difference from what developing countries want from WTO Reform and what developed countries want. Ding countries have long called for reforming the  multilateral trading system in favour of large vulnerable constituencies such as small farmers and producers and workers, they have called to review and rebalance existing WTO rules in order to address implementation challenges that they have been facing and to strengthen and operationalise special and differential treatment. In contrast what developed countries, like the EU and US have been pushing for is advocating to undermine special and differential treatment, they have been advocating to inject into the WTO agenda issues which would constrain policy tools available and undermine inclusivity in the negos process so basically altering the decision making procedures, pushing for normalising plurilateral approaches and basically undermining the multilateral nature of the organisation, and pushing for opening more space for big business under the notion of stakeholderism, big business influence on both the agenda setting and the overall processes of the WTO. Pushing to establish new working groups or bodies under the WTO, pushing to have the discussion on WTO reform post MC12, and the WTO response to the pandemic. pushing them to be in the hands of 2 new bodies, instead of being under the GC where the rules of procedure will guarantee the equal participation of  all members, small and big. While general council is there and rules of procedure are clear, some developed countries are pushing to set in place new working groups which could basically be a replica of the troubling processes which we have seen with the walker process. 
If MC12 continues like this, it will be the door to reinventing the WTO as a power based rather than a rules based organisation. WE will see more grabbing of space in this organisation, away from developing countries and their development issues to corporations, for more corporate power grab basically of the WTO. This will significantly undermine any possibility of correcting the trade rules and will undermine any possibility that this organisation will deliver for its smaller members, developing countries and LDCs. 
Adam Wolfenden campaigner Pacific Network on Globalization regional group supporting Pacific Islands public interests, based in Fiji (see PANG assessment of November Fisheries Chairs Text (276/Rev2). (18 November 2021) 

https://ourworldisnotforsale.net/2021/PANG_Nov2021_text_analysis.pdf
Speak on the fisheries subsidies negotiations and what is currently on the table and what the issues with some of that is. The current text that members are negotiating is the 3rd iteration of the Chair’s text in this cycle of the negotiations with fisheries subsidies. Fails to address any imbalance that previous texts contained. Means that it is failing the mandate that leaders gave the WTO on this issue, with sustainable development goal 14.6. Bad news for sustainability and for development. We can see the imbalance within this text. What it does is that it results in a disproportionate burden falling on the developing countries and those who still have their resources but don’t necessarily have the capacity to develop a domestic fishing industry. This disproportionate burden can be seen by the approach this text is taking and the failure to adopt a common but differentiated responsibility  in the approach. There is no acknowledgement of those with the most historical responsibility for the overfishing and global state of fisheries stock and the need for them to lead when it comes to discussing commitments, obligations and burdens, within the negotiations. We have seen other global..negotiations like climate change, that is the underpinning approach that says that those who cause the problem need to lead in fixing it. This is not present in the fisheries negotiations. This means that the sustainability aspect of it is failing. The S and DT included within the text as it currently stands for developing and LD countries is completely inadequate. Illegal, unreported, unregulated fishing as well as the overfished stock commitments contained in the text., at the moment there is only a 2 year period and it only applies to a very restrictive  criteria for small scale fishers who fish within 12 nautical miles This is problematic because for a lot of developing countries their small scale fishers either fish beyond 12 nautical miles or they do not meet the criteria. EG Indonesia, 95% of all small scale fishing is unreported. Even if they don’t meet the criteria, immediately within 2 years those obligations will be forced upon those communities. And how those countries magically find the capacity within 2 years to ensure that all their fishing is reported accurately, it’s a fantasy essentially. On the overcapacity and overfishing component of the text, what the counterproposal does is that it actually undermines those existing rights that members have with the UN Convention on the Law of the Sea. This convention states that countries have within their 200 nautical mile exclusive economic zone, they have the obligation to conserve and manage their resources but they also have the right to exploit them and fish them. What the WTO negotiations are doing is that it is undermining that existing international treaty and sovereignty of those countries who now having to limit the ability to harvest and fish their waters. 
So, the overcapacity and overfishing proposals will limit developing countries to geographical and time based transition periods and then either fall back to a criteria based on a percentage of global marine capture or this small scale fishing within 12 nautical miles . This approach to special and differential treatment is failing the mandate which the leaders gave to negotiators which said that it had to be appropriate and effective. For small scale fishers especially, a sector of the fishing industry that is most vulnerable, they would rely on subsidies for their livelihoods and yet they are being failed in this text because it is only set in a very specific criteria which is low income, resource poor and undertake livelihood fishing within 12 nautical miles. It is a cumulative approach and as acknowledged by the chair, aimed at narrowing down the exceptions within the approach to small scale fishers. That is one approach that is consistently being adopted within the text where else other proposals across the negos  have called for far ore generous and even  horizontal exceptions for small scale fishers.  But what we are seeing is that those fishers who are some of the poorest within the industry, rely on their subsidies and this is not protecting them currently. They are least responsible as a component of the sector for global state of overfishing yet they are on the chopping block within this negotiations. 

Further to S & DT, what we are seeing is a reverse S& DT. This means that those who have the finances to fund their fleets and the capacity to demonstrate how they manage their resources, they are given this loophole within the negos that says if they can prove that their stocks are biologically sustainable then they can keep subsidising. What this does is that it allows those who have all the capacity and the historic responsibility, the fleets that have been plundering all around the world, they can keep  subsidising those fleets, provided that they can prove that the fishing is sustainable. It is letting the big subsidisers like the EU and US off the hook. Those who are responsible must lead. What this loophole is saying is that it does not matter, as long as it is sustainable we don’t care. What the sustainability approach will mean is that it will allow the WTO to become a  body that makes determinations on fisheries management measures. This is because to access these flexibilities a member will have to demonstrate tha the measures which they have in place support the fish stocks to be biologically sustainable. This means that any other member can come in and challenge that - say that the measures are not up to scratch. We do not agree with how your measures work or the metrics that you are using. 

In the Pacific, that has been the experience on a unilateral basis with the EU and their yellow and red card systems. What this approach in the WTO will do is that it will multilateralise that. It will allow the countries to challenge other countries management. Within the WTO these issues will be resolved. The WTO has no expertise in fisheries management. There are many other bodies globally that deal with these issues, where these issues must stay. 

The WTO which frankly has a horrendous record on the environment and on sustainability and on development as well will undermine how countries can actually manage their resources. This is not the outcome that will help fish stocks recover. It will undermine the way that different countries – even countries that were managing sustainably, we’ve seen the specific challenged as to their management measures even though they are regarded globally for their approach – we see them challenged constantly. This will give those big fishing nations more opportunities to challenge and try to get greater access to fisheries stocks. 

The other component to the negotiations is the notification commitments. So the governments have to inform the WTO as to their subsidies and other issues. The notification requirements contained within the fisheries subsidies text go well beyond compliance with the existing WTO requirements on subsidies and countervailing measures. What the text now wants to see is not only subsidies information but information about management measures, fish stock data as well as information on access agreements. The inclusion of access agreements within these notification requirements what that will do is undermine the ability of particularly small nations to negotiate their access space. The provision of this information, a lot of it is often confidential, kept that way so that these small nations have more leverage when they are negotiating with the big fishing nations about access to their waters. What this will do is undermine that position that the small nations have. This is very much about those big fishing nations wanting more information to better better facilitate their access into the fisheries markets. The notification  requirements are linked to the development flexibilities. A complete betrayal of developing countries and their ability to access  the flexibilities and advantages only those countries that have the capacity to meet those high requirements. Ultimately this text is a win for those who have already used the advantage to build their fleets, develop their capacity to meet WTO requirements and have historically overfished around the globe. This fails the SDG mandate, sustainability and development. 
Ranja Sengupta, researcher Third World Network based in India, expert on trade in agriculture and the potential impact of WTO negotiations on farmers’ livelihoods and food security: (see Agricultural negotiations for MC12: A factsheet for developing countries) (13 November 2021)

https://twn.my/title2/briefing_papers/MC12/briefings/Agri%20factsheet%20TWNBP%20MC12%20Sengupta.pdf
The agriculture negotiations is supposed to be of interest to the developing countries, in the WTO it is the developing countries who were supposed to benefit from the agreement on agriculture but that has not happened. This is mainly because of the Western subsidies. For so long the battle has been over domestic support given by the developed countries. Recently since the Bali ministerial we have seen a mandate for a permanent solution of the food security proposal. Then we also have the mandated issue of special safeguard mechanism. What we have seen is that the Chair’s text, one in July and one came out just yesterday, I am not fully sure what is in there but we are hearing very alarming news that the Chair’s text has elbowed out the mandated and critical issues of interest to developing countries and LDCs from MC12 (outcome). The critical issues are not there as they have been elbowed out but at the same time the Chair’s text has additional obligations on market access and export restrictions which are really going to limit developing countries’ policy space and rural livelihoods. It is coming at the critical time that we are in. Many of you have been following the public stockholding issue. We have seen that during COVID many developing countries have extensively used the public stockholding programmes to support farmers livelihoods. But unless they procure and support production, they cannot meet the needs of consumers. Lockdowns, workers out of work, migrant population who had to be fed. Many developing countries have used the public food programmes as an important policy tool to deal with COVID. An OECD study shows that OECD countries have used extensive domestic support. Many developed countries have extra entitlements which they managed to get when the (EOA?) was signed which are additional to what the minimum amounts that developing countries are allowed to use under the EOA? OECD countries have used all these extra…entitlements including the US, EU, Japan and they have also used green box subsidies which have been criticised. The way EU, Norway and Switzerland have used data is very trade distorting. Green box was supposed to be delinked from trade. One reason the bigger developing countries have not used support was due to financial constraints, but what I will argue is is that it is due to this severe constraint on policy space. Most of them can give only 10% of the value of production as so called trade distorting AMS support.   There was a mandate for a permanent solution on this issue because they have been asking that price support should be waived, we did not get a decision on this in Buenos Aires and should have got one here but now it says it will be delivered by MC13, but we now that deadlines do not seem to really matter. Both on permanent solution and SSM there have been proposals by the African group for one, G33 proposals on PSH, where very constructive language were given, suggestions on ways in which it would be agreeable to all members, still we did not get a permanent solution and SSM has been pushed to post MC12 work programme without a deadline. And we knowthat developed countries have continuously tried to linked it to more market access from developing countries. A lot of studies, FAO, also points out that many countries have faced import surges because of the already committed market access they are giving in FTAs and also in the WTO. The interesting thing is that this time we see the agriculture negotiations have been turned on their heads, because we suddenly find (we found it in the July text as well) issues which are against developing countries have been continuously pushed:1. Domestic support (which OECD countries, US and EU, they use it extensively). Developing countries were always talking about domestic support disciplines because for them it meant that trade distorting support given by rich countries should be disciplined so that their farmers get a fair share of the market. However, this time based on a ()? Proposal the chair has consistently said that those pillars of domestic support which is Article 6,  will not get any outcome but two issues market access and export restriction will have deliverables during MC12, with notification obligations that could be very problematic for developing countries as it could constrain their policy space. Developing countries interests in agriculture are completely being pushed out, but issues which are adverse to their interests are still being kept on the table. As we go into MC12, we are very concerned as to the agriculture negos and whether the whole objective of sustainable development will be turned on its head almost. 
Deborah, in conclusion. 
Summarize: there are four areas of negotiations that have very advanced text-based negotiations, which are against the interests of developing countries; and on the one thing of their strongest interest, there are no text-based negotiations at all.  

The contours of the battle are clear. The best outcome for humanity would be: a full TRIPS waiver, an expansion of development flexibilities, including in fisheries subsidies, and a pro-food security outcome in agriculture. 

But this outcome is not favored by pro-corporate governments. A more likely scenario could be that rich governments offer a partial waiver that is too complicated to use, in exchange for steep, binding and permanent concessions on so-called WTO reform, the legitimization of plurilaterals, fisheries subsidies that harm artisanal fisherfolk, and nothing on food security. But India, South Africa and other countries have been clear: they want a strong waiver to save lives, not a weak waiver to “save” the WTO. 

In this scenario, the EU, U.S. and other countries will rev up the Blame Game, trying to ensuring that media portray India and South Africa as “blocking progress” towards consensus and that it is the EU that is trying to save lives and the WTO (through the “Walker process” and other such fig leaves.) 

Then, it will be up to civil society to ensure that the world knows the truth, and to live to fight for the waiver - a strong waiver that will help end the pandemic - and the transformation of our global trade system - another day. 

You may not yet know that there are many representatives of Civil Society who will be attending MC12 in person. 

We have a directory of experts that you can be in touch with now and throughout the Ministerial. We will send you this directory this afternoon. 
Lastly I would invite you all to two other press conferences with civil society on MC12. 

Thursday November 25, 2pm CET, we are hosting an Online press conference with international experts specifically on the need for a TRIPS waiver, which will include technical experts on the TRIPS wavier, more on the Walker process, but also experts from the public health community, workers suffering negative impacts from the lack of access to medicines, from South Africa, Uganda, India, the US, and Belgium. 
https://world-psi.zoom.us/webinar/register/WN_XpzscyW0T46q9bmfJaOvLQ
On November 30th, there will be an international press conference hosted by the local Swiss organizations convening the protests that day, at 9am at Café de l'Ariana, close to the CICG and the Place des Nations. If you have not received an invitation, please let us know. 

###

